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It’s Been a Landmark Year!

• An FBAR Update
• FATCA
• The Swiss Bank Program and Moving 

Beyond Switzerland
• The Panama Papers
• Other Developments



The Evolution of the OVDP and Offshore 
Compliance Enforcement—How Did We Get Here? 



Has the United States Become a Tax Haven? 

• A Secrecy Jurisdiction? 
• U.S. Companies Linked to the Panama 

Papers
• The Common Reporting Standard
• Beneficial Ownership Reporting 
• Government Responses 



Offshore Enforcement Update

• Offshore Tax Enforcement Remains a Top 
Priority with DOJ and IRS.

• Since 2008, More than 160 accountholders and 
50 facilitators have been criminally charged.  

• Julius Baer DPA
• Cayman National Securities Ltd. and Cayman 

National Trust Co. Ltd. 
• UBS v. Hsiaw
• Recent Prosecutions 



What are the Options? 

• OVDP
• Streamlined Relief 
• Delinquent Filing Procedures
• Quiet Disclosures
• The “Head in the Sand” Approach



How Might a Non-Compliant Taxpayer be 
Discovered? 
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What is a Voluntary Disclosure? 

• A voluntary disclosure occurs when the 
taxpayer’s communication is truthful, timely, 
complete, and when: 
• A taxpayer shows a willingness to cooperate (and does in 

fact cooperate) with the IRS in determining his/her correct 
tax liability.

• The taxpayer makes good faith arrangements with the IRS 
to pay in full, the tax, interest, and any penalties 
determined by the IRS to be applicable.

• Timeliness is Key! 
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The Offshore Voluntary Disclosure Program 
(“OVDP”)

• The OVDP is an IRS program that provides a 
uniform (and mitigated) penalty structure and 
process for qualifying taxpayers who come 
forward voluntarily and report their previously 
undisclosed foreign accounts and assets.  
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Requirements to Be Accepted 
into the OVDP

• Taxpayers who have legal source funds invested in 
undisclosed OVDP assets and meet the requirements of IRM 
9.5.11.9 are eligible to apply for the OVDP.
– Note: The Voluntary Disclosure Practice does not apply to illegal 

source income.
– Individuals who facilitated the tax noncompliance of others are 

not eligible to participate in OVDP.
– If the IRS has initiated a civil examination for any year, 

regardless of whether it relates to undisclosed OVDP assets, the 
taxpayer will not be eligible to participate in the OVDP. A 
taxpayer under criminal investigation by CI is also ineligible.

• Entities are eligible to participate in the OVDP.
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Head-in-the-Sand Approach

• Do nothing
• Presents serious risks
• Is there a legal obligation to file amended returns? 
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Quiet Disclosures

• A quiet disclosure involves filing amended returns and 
forms reporting the additional unreported income and 
assets without making a voluntary disclosure or 
otherwise notifying the IRS.
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Streamlined Relief

• The streamlined filing procedures have been expanded 
and modified to accommodate a much broader group of 
U.S. taxpayers. 

• Major changes to the streamlined procedures include:
– Extension of eligibility to U.S. taxpayers residing in the U.S.;
– Elimination of the $1,500 tax threshold; and
– Elimination of the risk assessment process associated with the 

streamlined filing compliance procedure announced in 2012
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Streamlined Relief

• Two New Streamlined Procedures
• Streamlined Foreign Offshore Procedure (“SFOP”)
• Streamlined Domestic Offshore Procedure (“SDOP”)

• Certification 
• Due to non-willful conduct
• Taxpayer must certify that the failure to report foreign financial 

assets and report all tax due in respect of those assets did not 
result from willful conduct on their part.

• Not eligible if IRS started civil examination

(cont.)
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How is the Streamlined Procedure 
Different from the OVDP?

• Except for certain “transitional” relief, the two programs 
are mutually exclusive. 

• No protection against criminal referral
• Reduced penalties:

– SFOP: Penalties are waived
– SDOP: 5% penalty 
– Compare to OVDP Penalty of 27.5% (or 50%, if applicable)

• Requires certification of non-willfulness
• Tax returns are processed like any other return
• May be subject to audit, but not automatically
• No closing agreement
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• The Title 26 miscellaneous offshore penalty for SDOP is 
equal to 5% of the highest aggregate balance/value of 
the taxpayer’s foreign financial assets that are subject to 
the miscellaneous offshore penalty during the years in 
the covered tax return period and the covered FBAR 
period. 

• The Penalty Base

The SDOP Penalty
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Risks Associated with Streamlined Program

• Once a streamlined submission is made, the taxpayer 
may not participate in the OVDP  

• Non-willful certification
• No preclearance protection
• No protection against criminal referral or application of 

civil fraud penalties if IRS determines was “willful” 
violation
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Willful vs. Non-Willful

• What is “willful” and “non-willful” conduct?
• Willfulness: “a voluntary, intentional violation of a known 

legal duty.”  IRM 4.26.16.4.5.3
• Non-willful conduct is conduct that is due to negligence, 

inadvertence, or mistake or conduct that is the result of a 
good faith misunderstanding of the requirements of the 
law.

• What evidence is relevant? 
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Streamlined Foreign Offshore Procedure Steps

• For each of the most recent 3 years for which the U.S. tax return due date (or 
properly applied for extended due date) has passed:
• Submit a complete and accurate delinquent tax return using Form 1040 or 

amended tax return using Form 1040X, as the case may be, together with the 
required information returns.  

• Complete and sign a Certified Statement certifying:
• (1) Eligibility for the Streamlined Foreign Offshore Procedures; 
• (2) that all required FBARs have now been filed; and 
• (3) that the failure to file tax returns, report all income, pay all tax, and submit all 

required information returns, including FBARs, resulted from non-willful 
conduct.

• Submit payment of all tax due and all applicable statutory interest with respect to 
each of the late payment amounts.

• For each of the most recent 6 years for which the FBAR due date has passed, file 
delinquent FBARs and include a statement explaining that the FBARs are being filed 
as part of the Streamlined Filing Compliance Procedures. 
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Streamlined Domestic Offshore Procedure Steps

• For each of the most recent 3 years for which the U.S. tax return due date (or 
properly applied for extended due date) has passed: 
• Submit a complete and accurate amended tax return using Form 1040X, 

together with any required information returns.
• Complete and sign a Certified Statement certifying : 

• (1) that you are eligible for the Streamlined Domestic Offshore Procedures; 
• (2) that all required FBARs have now been filed; 
• (3) that the failure to report all income, pay all tax, and submit all required 

information returns, including FBARs, resulted from non-willful conduct; and 
• (4) that the miscellaneous offshore penalty amount is accurate.

• Submit payment of all tax due and all applicable statutory interest with respect to 
each of the late payment amounts. Submit payment of the Title 26 miscellaneous 
offshore penalty.

• For each of the most recent 6 years for which the FBAR due date has passed, file 
delinquent FBARs according to the FBAR instructions and include a statement 
explaining that the FBARs are being filed as part of the Streamlined Filing 
Compliance Procedures. 
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Delinquent International 
Information Return Submission 

Procedures
• Available for taxpayers who do not need to use the 

OVDP or the Streamlined Filing Compliance Procedures 
to file delinquent or amended tax returns to report and 
pay additional tax, but who:
– have not filed one or more required international information 

returns,
– have reasonable cause for not timely filing the information 

returns,
– are not under a civil examination or a criminal investigation by 

the IRS, and
– have not already been contacted by the IRS about the 

delinquent information returns
• Supersedes old FAQ 18
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Delinquent FBAR Submission 
Procedure

• Available for taxpayers who do not need to use either the 
OVDP or the Streamlined Filing Compliance Procedures 
to file delinquent or amended tax returns to report and 
pay additional tax, but who:
– have not filed a required Report of Foreign Bank and Financial 

Accounts (FBAR) (FinCEN Form 114),
– are not under a civil examination or a criminal investigation by 

the IRS, and
– have not already been contacted by the IRS about the 

delinquent FBARs
• Supersedes old FAQ 17
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DISCLAIMER

The information included in these slides is for discussion
purposes only and should not be relied on without seeking
individual legal advice.
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